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 (Civ il Service  Com m iss ion , dec ided March  16, 2011) 

 

 

The Depar tment  of Community Affa irs (DCA) requests tha t  the Civil Service 

Commission  (Commission) consider  the specia lized credent ia ls of employees serving 

in  the t it les of Const ruct ion  Officia l, Sub-Code Officia l, and Const ruct ion  Code 

Inspector  1 and 2 in  administer ing a  layoff. 

 

By way of background, DCA presented a  layoff plan  to the Division  of Sta te 

and Loca l Opera t ions (SLO) to be effect ive May 16, 2011, which  ta rgeted 30 

permanent  posit ions.  Twenty-three posit ions ta rgeted a re in  the subject  t it les, 

namely three Const ruct ion  Officia ls, four  Sub-Code Officia ls, seven  Const ruct ion  

Code Inspector s 2, and n ine Const ruct ion  Code Inspector s 1.  DCA submit ted tha t , 

a s a  resu lt  of the economic downturn  of the Sta te and, in  pa r t icu la r , the 

const ruct ion  indust ry, it s Division  of Codes and Standards has seen  a  decline of 

revenue over  the past  four  to five years.  Thus, DCA indica ted tha t  a  layoff of its 

employees in  the subject  t it les is necessa ry to br idge the gap between it s cost s and 

revenues.  

 

In  the instan t  mat ter , DCA expla ins tha t  employees a re required by law to 

possess specific licenses issued by DCA to perform the dut ies of their  posit ion .  S ee 

N .J .A.C. 5:23-5.1, et seq. (Licensing of Code Enforcement  Officia ls).  For  example, 

an  employee inspect ing eleva tors is required to possess an  elevator  inspector  

license.  Per  the job specifica t ions, a  Const ruct ion  Officia l  must  possess va lid 

licenses as a  Const ruct ion  Officia l and a  Sub-Code Officia l.  A Const ruct ion  Officia l 

must  a lso possess a  Highr ise and Hazardous Specia list  (HHS) code enforcement  

license in  building, plumbing, elect r ica l, eleva tor , or  fire protect ion .  A Sub-Code 

Officia l is required to have a  va lid Sub-Code Officia l license and a  HHS code 

enforcement  license in  either  building, fire protect ion , elect r ica l, plumbing, 

boiler /pressure vessel and refr igera t ion , eleva tor , or  amusement  r ides issued by 

DCA, “appropr ia te to the posit ion .”  A Const ruct ion  Code Inspector  2 is required to 

have a  valid Indust r ia l and Commercia l Specia list  (ICS) code enforcement  license in  

either  building, fire protect ion , elect r ica l, plumbing, boiler /pressu re vessel and 

refr igera t ion , eleva tor , or  amusement  r ides issued by DCA, “appropr ia te to the 

posit ion .”  A Const ruct ion  Code Inspector  1 must  hold a  va lid Resident ia l and 

Commercia l Specia list  (RCS) code enforcement  license in  either  building, fire 

protect ion , elect r ica l, plumbing, or  boiler /pressu re vessel issued by DCA, 

“appropr ia te to the posit ion .”  Examina t ions for  these t it les a re open  to individua ls 

with  any one of these licenses and individua ls a re ranked on  the resu ltan t  eligible 

list  based on  their  scores.   

 

DCA mainta in s tha t  the job specifica t ions do not  reflect  the specific license 

required for  a  posit ion .  It  is noted tha t  the t it les in  quest ion  have not  been 

designa ted as separa te va r ian t  t it les based on  licensing.
1
  Thus, Const ruct ion  Code 

                                            
1
  N .J .A.C. 4A:8-2.1(d) sta tes tha t  employees servin g in  a  specia lized creden t ia l var ian t  t it le sha ll 

have t it le r igh ts  based upon  th e specia l cr eden t ia ling, provided tha t  the employees a r e serving in  a  

specia lized cr eden t ia l var ian t  t it le on  or  before su bmission  of th e layoff plan , see N .J .A.C. 4A:8-1.4. 



Inspector s 1 serve in  the same t it le despite the employees’ specific funct ions.  

However , employees a re appoin ted for  one specific licensed discipline based on  the 

need of DCA a t  the t ime.  Specifica lly, once an  individual’s name is cer t ified from an 

eligible list , DCA sta tes tha t  it  is permit ted to bypass an  individua l, including 

disabled veterans and veterans, if tha t  individua l does not  possess the license 

needed for  the pa r t icu la r  posit ion .  This process has been  termed as “select ive 

cer t ifica t ion .”   

 

DCA requests tha t  layoff r ights be based on  the licensed discipline ra ther  

than  “st ra ight  sen ior ity” where the least  sen ior  employee is displaced regardless of 

the license he or  she possesses.  For  instance, DCA est imates tha t  if layoffs a re 

conducted based on  the licensed discipline, on ly two employees holding amusement  

r ide licenses will be impacted, a s opposed to n ine employees if the layoff is 

administered by senior ity.  DCA sta tes tha t  it  has only 13 licensed r ide inspector s 

and it  would not  be able to proper ly inspect  the r ides if n ine employees with  these 

licenses a re displaced.  Businesses, such  as Grea t  Adventure and Morey’s P ier , will 

not  be permit ted to open .  DCA emphasizes tha t  it  was permit ted to appoin t  the 

employees by way of select ive cer t ifica t ion  to posit ions with specific licensing 

requirements.  Therefore, DCA asks tha t  the Commission  recognize DCA’s legal 

manda te to have proper ly licensed sta ff and apply applicable layoff ru les so tha t  

licenses a re considered in  conduct ing the layoff.   

In  response, the In terna t iona l Federa t ion  of Professiona l and Technica l 

Engineers (IFPTE), Loca l 195, represented by Timothy J . Rudolph , President , 

a sser t s tha t  to accommodate DCA’s request  is “unacceptable” and “will crea te an 

unfa ir  procedure.”  It  ma in ta ins tha t  a  specific licen se requirement  is not  conta ined 

in  the job specifica t ions for  the t it les.  Moreover , IFPTE submits tha t  the fa irest  

basis to determine layoff r ights is by way of senior ity.  Should DCA be concerned 

with  the upcoming r ides season , IFPTE recommends tha t  DCA adjust  it s budget  

accordingly.   

 

The Communica t ions Workers of America  (CWA), Loca l 1039, represented by 

Thomas Pa lermo, President , a lso submits tha t  the layoff should be administered by 

way of senior ity and “st rongly disagrees” with  DCA’s request .  It  st a tes tha t  the 

CWA cont ract  is “quite clea r” in  tha t  sen ior ity is the determin ing factor  du r ing a  

layoff.  Ar t icle 28, Layoff and Reca ll – Career  Service, sta tes tha t  “[j]ob 

classifica t ion  senior ity sha ll be a  determining factor  to be considered when  

ident ifying which  permanent  employees a re to be la id off.”  Thus, CWA mainta ins 

tha t  DCA’s request  should be denied.  

 

CONCLUSION  

 

 N .J .S .A. 11A:8-1(a) in  per t inent  pa r t  provides tha t  a  permanent  employee 

may be la id off for  economy, efficiency or  other  rela ted reason .  The Commission 

sha ll adopt  ru les to implement  employee layoff r ights.  N .J .S .A. 11A:8-1(b) sta tes 

tha t  permanent  employees in  the service of the Sta te or  a  polit ica l subdivision  sha ll 

be la id off in  inverse order  of sen ior ity.  N .J .A.C. 4A:8-1.1(b) provides tha t  the 

Commission  sha ll determine senior ity and sha ll designa te la tera l, demot ional, and 

specia l reemployment  r ights for  a ll ca reer  service t it les pr ior  to the effect ive da te of 

the layoff and have such  informat ion  provided to a ffected par t ies .  When employees 

a re granted demot iona l t it le r ights, the employees sha ll be en t it led to exercise these 

r ights regardless of whether  they have grea ter  or  less senior ity than  the employees 



against  whom they are exercising such  r ights.  S ee N .J .A.C. 4A:8-2.2(h).  Fur ther , 

N .J .S .A. 11A:8-1(e) provides tha t : 

 

For  purposes of determining la tera l t it le r ights in  Sta te and polit ica l 

subdivision  service, t it le comparability sha ll be determined by the 

[C]ommission  based upon whether  the: (1) t it les have substant ia l ly 

simila r  dut ies and responsibilit ies; (2) educa t ion  and exper ience 

requirements for  the t it les a re ident ica l or  simila r ; (3) employees in  an 

a ffected t it le, with  minimal t ra in ing and or ien ta t ion, could per form the 

dut ies of the designa ted t it le by vir tue of having qua lified for  the 

a ffected t it le; and (4) specia l skills, licenses, cer t ifica t ions or  

regist ra t ion  requirements for  the designa ted t it le a re simila r  and do 

not  exceed those which  a re manda tory for  the a ffected t it le. 

Demot ional t it le r ights sha ll be determined by the [C]ommission  based 

upon the same cr iter ia , except  tha t  the demot iona l t it le shall have 

lower  but  substant ia lly simila r  dut ies and responsibilit ies as the 

a ffected t it le.  S ee also, N .J .A.C. 4A:8-2.1(a) and (b). 

 

 Addit iona lly, a  Const ruct ion  Officia l, Sub-Code Officia l, Const ruct ion  Code 

Inspector  2, and Const ruct ion  Code Inspector  1 have class codes of 26, 25, 23, and 

22, respect ively.  Thus, a  Const ruct ion  Officia l is considered the h ighest  t it le for  

layoff purposes.  

 

 In  the insta n t  mat ter , DCA requests tha t  the t it le r ights for  the subject  t it les 

be determined based on  the specific license required for  each  ta rgeted posit ion.  

IFPTE and CWA submit  tha t  sen ior ity should be the only considera t ion  in  

implement ing the layoff.  CWA presents tha t  it s cont ract  designa tes senior ity as the 

determining factor .  However , it  must  be emphasized tha t  the Commission  does not  

have jur isdict ion  to enforce or  in terpret  it ems which  a re conta ined in  a  collect ive 

ba rgain ing agreement  negot ia ted between  the employer  and the major ity 

representa t ive.  S ee In  the Matter of J effrey S ienk iewicz, Bobby J enk ins and Frank  

J ackson, Docket  No. A-1980-99T1 (App. Div., May 8, 2001).  The proper  forum to 

br ing such  concerns is the Public Employment  Rela t ions Commission .  S ee N .J .S .A.  

34:13A-5.3 and N .J .S .A. 34:13A-5.4(c).  Nonetheless, it  is noted tha t  Art icle 27, 

Senior ity, of the CWA cont ract  indica tes tha t :  

 

This Art icle sha ll not  apply to the computa t ion  or  applica t ion  of 

senior ity in  determina t ion  of individua l r ights administered by the 

Depar tment  of Personnel
2
 such  as layoff and promot iona l r ights.  In  

such  circumstances, sen ior ity determina t ions and applica t ions sha ll be 

determined by the Depar tment  of Personnel.  

 

Moreover , cont ra ry to IFPTE’s sta tement , the job specifica t ions indica te tha t  an 

employee must  possess a  license as “appropr ia te to the posit ion .”  Thus, there is a  

specific requirement  for  each  posit ion .  Fu r ther , the discipline of the posit ion  was 

established by the select ive cer t ifica t ion  process.  No eligible was appoin ted unless 

                                            
2
 On J une 30, 2008, Public Law 2008, Ch apter  29 was signed in to law and took effect , changing the 

Mer it  System Board to th e Civil Service Commission , abolish ing the Depar tment  of Per sonn el and 

t ransfer r ing it s funct ion s, power s and du t ies pr imar ily to the Civil Service Commission .   
 



he or  she possessed the required license for  the posit ion .  Given  the h istory of 

appoin tments to these t it les, and the discrete assignments based on  licensure 

requirements, it  appears tha t  the subject  posit ions a re u t ilized as if the employees 

a re in  separa te t it les, based on  their  respect ive disciplines.  In  addit ion , DCA has 

persuasively descr ibed adverse consequences of fa iling to provide layoff r ights based 

upon the licensed discipline.  Accordingly, for  pu rposes of conduct ing th is layoff, the 

employees in  the assigned disciplines may be considered as serving in  separa te 

t it les.   

 

 Therefore, in  determining layoff r ights, N .J .S .A. 11A:8-1(e) can be applied.  

Specifica lly, in  order  to be deemed rela ted, for  la tera l or  demot iona l t it le r ights 

purposes, “specia l skills, licenses, cer t ifica t ions or  regist ra t ion  requirements for  the 

designa ted t it le a re simila r  and do not  exceed those which  a re manda tory for  the 

a ffected t it le.”  Although employees may be serving in  the same named t it le of 

Const ruct ion  Code Inspector  1, a  Const ruct ion  Code Inspector  1 who performs 

plumbing inspect ions cannot  inspect  r ides unless he or  she has an  amusement  r ide 

license.  Therefore, la tera l and demot iona l t it le r ights may only be exercised with in  

the licensed discipline.  For  example, a  Sub-Code Officia l charged with  supervision 

of field inspect ion  of amusement  r ides may only displace another  Sub -Code Officia l 

performing the same funct ion  as both  posit ions require an  amusement  r ide license.  

This Sub-Code Officia l will a lso have demot iona l t it le r ights to Const ruct ion  Code 

Inspector s 2 and 1 posit ions so long as those posit ions require t he amusement  r ide 

license.  Addit iona lly, sen ior ity remains a  factor  in  the layoff a s the least  sen ior  

employee in  the ta rgeted disciplined t it le will fir st  be a ffected.   

 

As for  demot iona l pr ior  held t it le r ights, N .J .A.C. 4A:8-2.2(f) sta tes tha t  

demot iona l r ights may exten d beyond the employee’s demot iona l t it le r ights to 

include any t it le previously held on  a  permanent  basis with in  current  cont inuous 

service.  Displacement  may be made only on  the basis of grea ter  permanent  

cont inuous service except  when a  provisiona l or  proba t ionary employee is serving in  

the previously held t it le.  In  such  cases, the provisiona l or  proba t ionary employee 

sha ll be subject  to displacement .  The finding of the Commission  does not , however , 

preclude the exercise of demot ional pr ior -held t it le r ights outside of the current  

discipline as long as the subject  employee has a  valid license.  For  example, if the 

Sub-Code Officia l with  the amusement  r ide license previously served in  a  

Const ruct ion  Code Inspector  2 posit ion  which  required an  elect r ica l license an d  the 

Sub-Code Officia l has a  valid elect r ica l license a t  the t ime of layoff, the Sub-Code 

Officia l may be able to exercise a  pr ior  held demot ional t it le r ight  to the elect r ica l 

license posit ion  of Const ruct ion  Code Inspector  2.  Fur thermore, the displaced 

employees will be placed on  specia l reemployment  list s for  their  t it le and a l l 

applicable la tera l and demot iona l t it les.  The employees shall be cer t ified by t it le 

and not  by license.  Should an  employee subsequent ly receive a  license, he or  she 

may be appoin ted despite the fact  tha t  the employee did not  hold the license a t  the 

t ime of layoff.  Thus, select ive cer t ifica t ion  may be applied in  disposing of the 

specia l reemployment  list . 

 

In  conclusion , the Commission  finds tha t  based on  the sta tu tory 

requirements of N .J .S .A. 11A:8-1(e), the subject  t it les cannot  be considered to have 

la tera l or  demot iona l t it le r ights to each  other  unless the licensing requirements a re 

met .  Accordingly, the layoff of DCA employees must  be administered by way of 

senior ity in  the licensed discipline.  



 

ORDER 

 

Therefore, it  is ordered tha t  th is request  be granted.  

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 


